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OPINION

On November 3, 1998, the defendant sold cocaine in an amount over .5 grams. After the
defendant pled guilty, the trial court imposed a sentence of eight years. At the time of this offense,
the defendant was on parole for two Class C felony cocaine sales for which he had received an
effective sentence of four years. Theeight-year sentence wasordered to be served consecutivdy to
the earlier sentence. See Tenn. R. Crim. P. 32(c)(3)(A).



At thetimeof the sentencing hearing on this offense, the defendant was 19 years of age. One
of six children, the defendant testified that he had an eighth grade education and no prior work
history. He acknowledged that he had abused drugs since he was 13 years of age. The defendant
also acknowledged that he had a prior criminal history in juvenile court which included two thefts
under $10,000.00, avehicleburglary, and thesaleof crack cocaine. Becausethe defendant had never
had the opportunity to participate in an in-treatment drug abuse program, he asked the trial court to
consider such treatment as an alternative sentence. By thetime of the hearing on July 23, 1999, the
defendant had spent 77 daysinjail. The defendant conceded that as ajuvenile, he had been placed
in the custody of the Department of Children's Services, had been released on probation, and had
thenviolated theterms of probation. After the second releasefrom juvenile custody, hewas charged
as an adult at age 16 for two counts of selling cocane. He received a prison sentence but was
released in September of 1998 on parole. Two months after his release, he was charged with the
offensein question. The defendant was living with his mother at the time and the sale took place
just outside her residence.

Thetria court ruled that three enhancement factors applied:

Q) The defendant has a previous history of criminal convictions or criminal
behavior in addition to those necessary to establish the appropriate range;

(13) Thefelony was committed while the defendant was on parole; and

(20) Thedefendant was adjudicated to have committed adelinquent act or actsas
ajuvenile that would constitute afelony if committed by an adult.

See Tenn. Code Ann. § 40-35-114. The trid court gpplied as a mitigating factor the defendant's
acceptance of responsibility for hiscriminal act. See Tenn. Code Ann. 8 40-35-113(13). Whilethe
trial court listed general deterrence as a reason to incarcerae the defendant, it also cited his long
history of criminal conduct and expressed a concern that a lesser sentence would depreciate the
seriousness of this offense. The trial court determined that measures less restrictive than
incarceration had failed, indicating that the defendant had a"very poor" potential for rehabilitation.

Inthisappeal, the defendant arguesthat he has no history of violent behavior and arguesthat
he should be placed in a community-based program as an alternative to incarceration. The date
argues that a community corrections sentence is inappropriate because the defendant has violated
the terms of probation or parole on at least three prior occasions and resumed sdlling cocaine less
than two months following his release on parole for a four-year sentence.

When there is a challenge to the length, range, or manner of service of a sentence, itisthe
duty of thiscourt to conduct ade novo review with a presumption that the determinations made by
thetrial court arecorrect. Tenn. Code Ann. 8 40-35-401(d). Thispresumptionis"conditioned upon
the affirmative showing in the record that thetrial court considered the sentencing principlesand all
relevant factsand circumstances.” State v. Ashby, 823 SW.2d 166, 169 (Tenn. 1991); see State v.
Jones, 883 S.W.2d 597, 600 (Tenn. 1994). "If the trid court applies inappropriate factors or
otherwise fails to follow the 1989 Sentencing Act, the presumption of correctness falls." Statev.
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Shelton, 854 S.W.2d 116, 123 (Tenn. Crim. App. 1992). The Sentencing Commission Comments
provide that the burden is on the defendant to show the impropriety of the sentence. Tenn. Code
Ann. 8§ 40-35-401, Sentencing Commission Comments.

Our review requiresan analysisof (1) theevidence, if any, received at thetrial and sentencing
hearing; (2) the presentence report; (3) the principles of sentencing and the arguments of counsel
relativeto sentencing alternatives; (4) the nature and characteristicsof the offense; (5) any mitigating
or enhancing factors; (6) any statements made by the defendant in his own behaf; and (7) the
defendant's potential for rehabilitation or treatment. Tenn. Code Ann. 88 40-35-102, -103, -210;
State v. Smith, 735 S.W.2d 859, 863 (Tenn. Crim. App. 1987).

Especidly mitigated or standard offenders convicted of Class B felonies are, of course,
presumed to be favorable candidates "for alternative sentencing optionsin the absence of evidence
tothecontrary.” Tenn. Code Ann. §40-35-102(6). With certain statutory exceptions, none of which
apply here, probation must be automatically considered by thetrial court if the sentenceimposed is
eight yearsor less. Tenn. Code Ann. § 40-35-303(b) (Supp. 2000).

Amongthefactorsapplicableto probation consideration arethe circumstancesof the offense,
the defendant's criminal record, socia history and present condition, and the deterrent effect upon
and best interest of the defendant and the public. Statev. Grear, 568 S.W.2d 285, 286 (Tenn. 1978).
The nature and circumstances of the offenses may often be so egregious asto preclude the grant of
probation. See Statev. Poe, 614 S.W.2d 403, 404 (Tenn. Crim. App. 1981). A lack of candor may
also militate against a grant of probation. State v. Bunch, 646 S.W.2d 158, 160 (Tenn. 1983).

The purposeof the Community Corrections Act of 1985 wasto provide an alternative means
of punishment for "selected, nonviolent felony offendersin front-end community based alternatives
toincarceration." Tenn. Code Ann. 8 40-36-103. The community corrections sentence provides a
desired degreeof flexibility that may beboth beneficial to the defendant and servel egitimate societal
aims. Statev. Griffith, 787 S.W.2d 340, 342 (Tenn. 1990). Evenin caseswherethe defendant meets
the minimum requirements of the Community Corrections Act of 1985, the defendant is not
necessarily entitled to be sentenced under the Act asa matter of law or right. State v. Taylor, 744
SWw.2d 919 (Tenn. Crim. App. 1987). The following offenders are eligible for community
corrections:

(1) Personswho, without thisoption, would beincarcerated in a correctional
institution;

(2) Persons who are convicted of property-related, or drug/alcohol-related
felony offenses or other felony offenses not involving crimes against the person as
provided in title 39, chapter 13, parts 1-5;

(3) Persons who are convicted of nonviolent fdony offenses,

(4) Persons who are convicted of felony offenses in which the use or
possession of aweapon was not involved;



(5) Persons who do not demonstrate a present or past pattern of behavior
indicating violence;

(6) Personswho do not demonstrate apattern of committing violent offenses,
and

Persons who are sentenced to incarceration or on escape at the time of
consideration will not be eligible.

Tenn. Code Ann. § 40-36-106(a).

Tennessee Code Annotated section 40-36-106(c) creates a "special needs’ category of
eligibility for a community corrections sentence:

Felony offenders not otherwise eligible under subsection (&), and who would
be usually considered unfit for probation due to histories of a chronic acohol, drug
abuse, or mental health problems, but whose special needs aretreatable and could be
served best in the community rather than in a correctional institution, may be
considered eligible for punishment in the community under the provisions of this
chapter.

Tenn. Code Ann. 8§40-36-106(c). To beéligiblefor community correctionsunder the special needs
category, the defendant must first be digible for probation under Tenn. Code Ann. § 40-35-303.
State v. Staten, 787 S.W.2d 934, 936 (Tenn. Crim. App. 1989).

In Ashby, our supreme court encouraged the grant of cons derable discretionary authority to
our trial courtsin matterssuch asthese. 823 S.\W.2d at 171; see Statev. Moss, 727 S.\W.2d 229, 235
(Tenn. 1986). "[E]ach case must be bottomed upon itsown facts." Taylor, 744 SW.2d at 922. "It
is not the policy or purpose of this court to place trial judgesin ajudicia straight-jacket in this or
any other area, and we are a ways reluctant to interfere with their traditional discretionary powers."
Ashby, 823 SW.2d at 171.

In thisinstance, thetrial court considered the principles governing the sentencing, observed
the defendant, considered the presentence report, and determined that the defendant's prior criminal
acts and lack of amenability to rehabilitation militated against acommunity corrections sentence.
That the defendant failed to adhere to conditions of release to probation or parole on three separate
occasions was the primary basis for denial. In our view, the defendant's failure in that regard
demonstrates that he is a poor risk for any sentencing alternative involving release into the
community. Nothing in this record suggests that drug treatment is an absolute remedy. Although
the defendant qualified for an alternative sentence and there was evidence of aspecial need dueto
his drug abuse, the trial court is entitled to considerable discretion in matters such asthis.

Accordingly, the judgment must be affirmed.



GARY R. WADE, PRESIDING JUDGE



